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ORAL ORDER

Heard learned counsel Mrs. Swatl Soparkar for the pedtioner, (M.
Priyank Lodha, learned counsel for Cenwal Government and learned
Deputy Official Liquidator. ' '

2. These are the petitions filed by three campanies, \Lz.. Gokul Refoils
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and Solvent Limited, Gokul Agfo Respurces Limited and Gokul Agr
International Limited, for the purpose of obtaining sanction of this Court
to a scheme of arrangement in the nature of de-merger and transfer of
Gandhidham Undertakings of Gokul Refoils and Selvent Limited (for
short "GRSL*) to Gokul Agro Resources Limited (for short "GAIL*) and
consequemtial restrnoure of the . share capital of Gokul Refoils and
Solvent Limited proposed under Section 391 to 394 read with Sections 78
and 100 to 103 of the Companies Act, 1956.

3. T has been submitted that all the companies beloag to the same
group of managemem. The commercial operaunns of GRSL, the de-

merged company are spread out as: (a) Haldia Urtderr.ah.ng, ® .

Gandhidham Undenahng,and ©.-Sighpur Underwaking; and along with
the above Undertakinfs, GRS, -alsd\ has the Undertakings as: (a)
Gandhidham Wmdfm.l.l Un’d‘enaﬁng*
Undertaking. In ofgler to achieve ge

ical operadonal efficiencies,

the management of‘)FRSLg has" Ipmpcpsgﬂ to separate each business -
th

undertaking based lon f,he locar.lun oE Unde.n.alcmgs into separate

Compa.me& - . --—\-

NV L ol e
(it
4. Further, the man __gement ‘of GRSL alsp wishes to revalue the ﬁxed
assets of its remaining Undertaking in order to reflect te and fair value
of the assets. Therefore, with a view tﬁ effect such reprganisation, the

present scheme is proposed for segregating the three undertakings: (a}

‘De-merger and Transfer of Gandhidham Undertakings (Gandhidham

Undertaking and Gandhigham Windmill Undeptaking) from GRSEL w0
GARL, (b) Transfer of Sidhpur Underakings (Sidhpur Undenaking and
Sidhpur Windmill Undenaking) of GRSL to GAIL (¢) remaining

* undertaking to be retained by GRSL.

5. It is envisaged that the resuucturing exercise would imter alia
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achieve the following:
a.  Restrncwring would result in two independent listed companies,
which would provide opportuniries to the respective businesses to atract
different set of investors, strategic partners, lenders -and other
stakeholders, thereby unlocking the value of respective businesses and
existing shareholders.

b.  Restucturing of businesses would enable respective -

manageroem(s) to concentrate on oore businesses and strengthen
competencies, and provide independem opportunities to increase scale of
operations, atc.;

c. .Restrucwuring woulgl -resultin- ﬁocused Imanagement awemion to the
respective businesses,/and segmgauﬂf businesses. with distinet risk-

reward profiles. (_:J ,
>

A

This would be be

: ﬁc;al:._t"b. its ff"lholders as well as creditors,
6.  Further, vide r_lausg—lﬁ‘ of mef?,chéme restructure of share capital

of the de-merged @npany;GRSL“;grppposed in order o make s
balance sheet mahmr:_u 1-: t[LE'\.Ee-merger and wansfer of the

. Gandhidham Underakings. The company has proposed the restructure in

the form of wilization of its Securities Premivm Account for adjusting the
value of the net assets of the. de-merged Undertakings as well as
cancellation of the investment made in the shares of GARL in ifs books
of accounts. Je has been clarified that though there is no actual reduction
in Issued and Paid up Equity Share Capital of the company, the said
propnsal shall be covered under the provisions of Sectioni 78 read with
Seation 100 w 103 of the Companies Act, 1956, However, this being
consequertial in nature it is proposed as an imegral part of the proposed
scheme of arrangerment.
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7. It has been fu.[thEl"pD.i.m:ed out that koul Refoils and Solvent
Limited, the de-merged Company is a listed public limited company, and

the shares are listed on BSE limited and National Stock Exchange of

India Limited. In compliance with dause 24(f) of the listing agreement,
the petiticner Company had already approached the concerned stock
exchanges, and the approvals/clearances obtained from both-the BSE
Limited and National Stock Exchange of India Limited had been placed

_ onrecord.

8.  Tthas been furher poimed put that vide order dated 21 November
2014 passed in Company Application No.289 of 2014, separate meetings
of the equity shareholdem;"se"cu.rtd r\:reduors and unsegured creditors of
the de-merged Compady {y sidredirecied h be converted for the purpose of
obtaining their appr/qvﬂ;to thé st l‘I was further submitted that no
additional shares a:e‘\'bemg issued al'ld‘ 3
pursuant to the propnsed scheme to a:ltivlc;ithefpmmutorfpmmotq group,
related  panties of i pmmotor!prd

r group, associates of
Promoter/promeier group;’ ‘subsidiaries of promoter/promexer group of.the
listed company. In VieWof the sarmie; tn“Ebmplmnce of clause 5.16(a) of
the SEBI circulars.t (CIRICEDIOIL/S2013* dated 422013 and
CIR/CFDY/DIL/&2013 dated 21.5.2013) is not necessary for the de-
merged Cormpany. The de-merged Company has placed on recard the
copies of requisite undertaking and the auditor’s certifirate to the SEBI.
In view of the sarme, no directions were issued for the procedure for

postal ballot and e-voting from the public shareholders of the de-merged™

Company.

9.  Pursuant o the directions issued with regard to the conduat of the
meetings after due notices to all equity shareholders, secured creditors
and unsecured crediters as well as public notice, the meetings of equiry

Fage 4of 1o
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shareholder s and unsecured creditors were duly convened on 23.12.2014.
The scheme was considered. ac the respective meetings, and it was
approved unanimously by the equity shareholders and unsecured
creditors of the company. The Chairman’s report along with affidavit
dated 5" January 2015 has been placed on record, which provides the
details of the result of the meetings. The meeting of the secured creditors

was convened on 22.12.2014, bt was required to be adjouned at the
request of one of the secured creditors present at the meeting. After due’

notice for the adjourned meeung, the same was convened on 29.1.2015.
The scheme was cansidered. at the said meeting, and & was approved
unanimpusly by the secured creditors of the Company. The Chairman's
report along with affidavit dated 30.1.2015 has been placed on record,
which provides the detaﬂspﬂ:he nzsu;{t of the said meeting.

rf’“ .
10. It was ﬁmher su —E&el’&cﬂon proposed vide clanse 13

of the scheme, does: not mvdlve mther iiifurtion of liability in respect of
unpaid share capital or Li.\ayrriant o an '){areholder of any paid-up share
capital, and the order of the _@Dun SE._II ing the scheme shall be
deemed to be an order updef-Sectiol 102 of the Companies Act, 1956
co.nfi.rming thelmdu'_élib'ﬁ.f I view DI said submission, vide above

referred order dated 21112014, the pincedure prescribed under Section

101(2) of the Companies Act, 1956 and under Rule 48 to 65 of the

- Companies (Count) Rules 1959 was dispensed with, and the de-merged

company was not required 1o undertake the same.

1. It bas been pointed out that in case of GARL, the
resulting/wransferee Company-1, vide the order dated 21.11.2014 passed

~ in Company Application No.29¢ of 2014, the meeung of the equity

shareholders and unsecured creditors of the company pere dispensed in
light of the written consemt leters from all of them as confirmed by a
cerificate of the Chartered Accountant placed on record. There are no
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secured credimrs,

12. 1t has been further pointed owt that in case of C‘:AIL, the
resulting/uransferee Company-2, vide the order dated 21.11.2014 passed
in Company Application No.291 of 2014, the-meeting of the equity
shareholders and Lluser:ured creditors of the company were dispensed in

light of the written consemt leuers from all of them as confirmed by a -

certificate of the Chartered Accou.ntant, placed on record. ’Ihere are o

secured creditors.

13. The substandve pedtions for sancrion of the scheme wete fled by '

the de-merged Company and resulting/uansferee Companies, which were

admirted on 9.2.2015. Th/g—nnuce.fnf the hearing of the petitions for the

-7

d&merged Cnmpany and the sferpe) compamr-.b were duly advertised
in Brglish daily, Indéart Ef{p o

Ahmedabad ediuuﬁs\,d‘azed 231\201‘5:
Government gazem.; was d.15pens¢d as directed in the said orders.
Pursuant to the sa.ld pubhcaunn i_"t\:l?1 @wpapers, no objections were
received by the petmon\gg 'dlr_lﬁg:—;ﬁqvucate ‘The said fact bas been
confirmed vide the cormon additionat affidavit dated 7.5.2015.

14. Notice of the petition has been served upon the Cemral

d the publication in the

Government, and Shri Priyank Lodha, learned Cenwal Govemmem

Counsel appearing for the Regional Director. An affidavit dated
25.3.2015 has been filed by Mr. Shambhu Kumar Agarwal, the Regional -

Director, North- Western Region, Ministry of Corporate Affairs, whereby
several observations are made.

15. The attention of this Court is drawn to the addirional affidavit dated

7.5.2015 filed by Mr. Mahesh Kumar Agarwal, the Group CEQ and

authorised signatory of the petitioner de-merged company, whereby, all

Faqo dof 1D
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the above issues have been dealt with 1 have further heard the

submissions made by ‘the learmed counsel appearing for the Central

Government and Mrs. Swau Soparkar, learned advocate appearing for the

petitioners on the said observations.

i) The observations made vide paragraph 2(a) and 2(b) of the
affidavic of the Regional director refer to the factual position, and require

no response.
(if) Vide paragraph 2(c), it has been ubserved by the Regional Dirertor

that the Memorandum and  Aricles of Associaion of the

resulting/transferee companies do not have specific enabling clause to
undertake power generatinn activities, which is one of the activities of the
de-merged undertakings. ;n -this'regqrd, it has been submitted that Clause
1 and 2 of part B or the Bf:qurs\_ duse of the respecdve resulting

companies enable ﬂ'(E(IE ‘,I.tﬂr
carry on the same. t‘.'[‘ho gh the clause= <

i
to enable the re.\u]Img corupa.mes o if

aa
activities. It has beeu Eu.rth&r danﬁeq t.hﬁ upon scheme bamg effective,
the respective resulu.ng enmparues—siila]l do the aeedful w amend their

_objects clause withthe rinservion -of rrspecific clause before artually

commencing the said biginess. Considering the said submission, it is not
necessary o issue any further directions in this reﬁmd.

(iif) Vide paragraph 2(d), it has been observed by the Regional Director
that M/s. Gokul Regoails and Solvent Limited, the de-merged Company,
being the listed company had appmached the concemned stock exchanges,
viz. BSE and NSE, and cbrained the requisite observation letters from the

saiff exchanges. However, under the SEBI circulars dated 4.2.2013 and -

21.2.2013, the approval from SEBI has w be obtained. It has been
submitted by the petitioner that the company was required td obtain SEB]
approval through the stock exchanges only, and the said exchanges have
actually granted the observation leuer only after ‘ubtaj.ning clearance from

Paga 7of LD
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SEBI.
(iv) Tt has been further pointed out that the said de-merged company

though being a listed company was not required to obtajn the approval of

the public shareholders as envisaged under clause 5.16(a) of the above
referred SEBI drculars as the same was not applicable as certified by a
Chartered Accountant and undertaking submitted by the peur.u:-ner 1]
SEBI. -‘This clarifies the complete factual position with regard w e
corapliances ruade by the de-merged company with regard to SERI
circulars and in view of this no further directions are required w be issued

in this regard.

(v) The next observation made vide paragraph 2(e) of the affidavit .
pertains to obtaining approval from regulatory body for business of -

power generation. In this- regard, ,gt has been submitted that the de-
merged company had Ebt.a.l.n,}] 3 isite permissions and lrences to
carry on the said acﬁ:fjil?r BweweD; iey being general licenses, upon
scheme being el"fE\:'ﬂ/\ariaL the respenfve i g company shall do needful
to enher obtain such lice aes"'and qr.h Iy 'appmvals or amend the
1e applicable laws - from the

A

re5pecuve regular.ory aumm1y3m¢1@e power generation acuvity by the

_\

resulting company strall'be undertaken jn-pompliance with the respective
Ay

Fm—— ey - a———

regulatory laws.
(vi) The next cbservation made ude pa.ragraph 2(f) pemains to the
campliance with provisions of FEMA and RBI in relation to shares held
by Foreign body corporate. In this regard, it has been clarified that the
pevitioner companties have so far complied with and shall comply with the
applicable provisions, if any, of FEMA and RBI guidelines while issuing
and allotting the shares of the resulting companies pursuant to the
scheme. :

(vif) 'I'he next observation of the Regional Director vide paragraph 2(g)

pertains to the letter dated 17.2.2015 sent to the Income Tax Department
"to invite their objections, if any. In this regard it has been submitted that

Paze Ecf 10
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vide letter dated 11.3.2015 the Income Tax Department has clarified that

it has no objection to the proposed scheme. Hopwever, the petitioner

- companies shall comply with applicable provisions of Income Tax Aa

and Rules.

16. Considering all the facts and drcumstances and taking into account
all the contentions raised by the affidavits and reply affidavits, the

reliance placed on the judgments of this High Court and the submissions -

during the course of hearing, 1 am satisfied that the observations rmade by
the Regional Director, Ministry of Corporate Affairs do not survive. 1
have come to the cpnclusion that the present scheme of arrangemernt is in
the imerest of its shareholders and creditors as well as in the pubhc
interest and the same desex;ues'tcr ba@e.ncnuned
/’“- ol '\-\

17. Praers in tefms of- parﬁgrgpl;l ~5$(a) 250) and 25(c) of the
Company Petition No 36 of 2015 for the. ﬂe—imerged corapany and prayers
made in paragraph G(a] of rhe Comp y Detition No.37 of 2015 and
prayers made in pa.ragraf;h 15(a) of r.he Company Petition No.38 of 2015
for the respective resulung}wahﬁferee r;ompa.nies are hereby granted.

) —-n,,r.,.—.
ildl-d‘ ; AT |

18. The petitioner cofo __pames are duected to lodge a copy of this arder,
the schedule of immovable assets of the de-merged undertaking as on the
date of this order and the scheme duly authenticated by the Registrar,
High Court of Gujarat with the concerned Superintendernt of Stamps for
the purpose of adjudication of starnp duty, if any, on the same within 60
days from the date of the order.

19. The petitioner companies are directed to file a copy of this order
along with a copy of the scheme with the concerned Regisrar of
Companies, electronically along with INC-28 in addition w physical copy
as per relevant provisions of the Act '
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20. Filing and issuance of drawn up order is hereby dispensed with. -

21, All concened authorities to act on a copy of this order along with
the scheme duly authenticated by the Registrar, High Court of Gujarat
The Registrar, High Court of Gujarat shall issue the authemicated copy of
this order dlong with the scheme as expeditiously as possible.

22. The petitions are disposed of accordingly.

So far as the costs to be paid to the Central Government Standing
Counsel is concerned, 1 quandfy the same at Rs.10,000/- for the de-
merged Company being a l.lstg.d,@ubhc limited company, and Rs.7,500/-
for the resulting/trans d}_gp its~, The sarne may be paif to the
learned Standing Coxlfnsel ap)gaaﬂgg{gr ;hﬁ Central Governroent.

\k :
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